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is found in the Addendum.
INTRODUCTION AND BACKGROUND
Appellant/Petitioner ExxonMobil Corporation ("ExxonMobil") petitioned
this Court to review the decision bjy the Utah State Tax Commission ("Tax
Commission") in the matter entitldd ExxonMobil Corporation v. Auditing
Division of the Utah State Tax Commission, Case No. 00-0901, wherein the Tax
Commission ruled that the oil produced by ExxonMobil from the Greater Aneth
Field in Southeastern Utah should] be valued for severance purposes "at the point
of sale" even if that point of sale i|s distant from the producing well or wellsite.
Amicus Curiae Union Oil Company of California ("Unocal") has reviewed the
Brief of Appellant in this appeal ^nd Unocal adopts ExxonMobil's Jurisdictional
Statement Statement of Issues Presented, and Statement of Facts as presented in
its brief. Unocal agrees with ExxonMobil's arguments as presented in its brief and
urges this Court to reverse the T^x Commission for those reasons. Unocal also
has reviewed the Brief of Amicu^ Curiae ChevronTexaco in Support of Appellant
filed by Amicus Curiae ChevronfTexaco Exploration and Production Company
("ChevronTexaco") and the Bne|t ot Amicus Curiae ConocoPhilHps in Support of
Appellant filed by Amicus Curiae ConocoPhilHps Company ("ConocoPhilHps")
and also agrees with the argumebts presented by ChevronTexaco and

iii

ConocoPhillips therein, and urges this Court to reverse the Tax Commission for
those reasons.
Amicus Curiae Unocal presently has pending before the Tax Commission
an appeal involving a refund for severance taxes paid primarily on gas produced
from wells located in Utah, Case No. 01-0033, which raises the exact legal issue
presented in ExxonMobil's appeal—the statutory interpretation of the phrase
"value at the well," as defined at Section 59-5-101(19) of the Utah Code, for
purposes of administering the severance tax imposed under Section 59-5102(l)(a). Unocal's appeal to the Tax Commission involves gas production which
was processed and sold from the Lisbon Gas Plant located in San Juan County.
The Lisbon Gas Plant represents a capital investment of approximately ninety
million dollars. Sales from the gas plant, including natural gas, occurred at the
plant's delivery point—the tailpipe—after value was added by Unocal's
processing and post-production operations. The purchase price for that production
reflects the value added to the production after the gas was removed from the
ground at the well. Affirming the Tax Commission's ruling in the ExxonMobil
matter will result in imposing a severance tax on the value added to ExxonMobil's
oil production arising from ExxonMobil's post-production operations. Unocal
will be directly affected by this Court's decision if a similar tax is imposed on its
processing and post-production facilities and operations. For the reasons and
arguments presented herein, Amicus Curiae Unocal believes that such a tax is

iv
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unwarranted under the Utah Severance Tax Statute, and therefore, Unocal
respectfully requests that this Court reverse the Tax Commission's ruling.
SUMMARY OF ARGUMENT
The Tax Commission interpreted the Utah Severance Tax Statute in
a piecemeal fashion and its ruling violates well-established rules of statutory
interpretation that require all relevant statutory provisions to be harmonized as a
whole and consistent with the legi slative intent and purpose. The statute requires
that oil or gas be valued in its natural condition as produced at the well. The Tax
Commission ignores the statutory directive and moves the critical valuation point
away from the well or wellsite. The Tax Commission also ignores the plain
meaning of the defined terms "well" or "wells" and the phrase "at the well." The
Tax Commission's ruling cannot be reconciled with the statute that it ignores.
The Tax Commission's piecemeal interpretation results in its erroneous
conclusion that production is completed at the point of sale, even if the point of
sale is far distant from the well or wells where the oil or gas is produced from the
ground. The correct statutory interpretation that harmonizes all of the statutory
provisions is that production is completed at the well when the oil or gas is
severed from the earth.

V
ooe\o/;/i£0<;x/i

ARGUMENT
I.

THE TAX COMMISSION'S RULING THAT
PRODUCTION IS COMPLETE AT THE POINT OF SALE
REGARDLESS WHERE THE SALE OCCURS CANNOT
BE RECONCILED WITH THE STATUTE AS A WHOLE.
A.

The Tax Commission's Ruling Violates WellEstablished Rules of Statutory Interpretation.

The Tax Commission ruled that "production is completed" at the point of
sale. Tax Commission's Findings of Fact, Conclusions of Law, and Final
Decision ("Final Decision") at 13. (Record ("R") at 291.) The Tax Commission's
ruling is only correct if the point of sale coincides with the well—the point at
which oil or gas is produced from the ground. In every other instance, the ruling is
wrong because it contradicts the plain language of the statute.
The Tax Commission erred because it did not reconcile its interpretation of
"value at the well" under Section 59-5-101(19) with the legislative directive in
Section 59-5-103(1), which provides that for purposes of computing the severance
tax, the value of oil or gas at the well is the value established by oil and gas
transactions that value the oil or gas in its natural raw condition at the well. The
Tax Commission's ruling moves the valuation point away from the well or
wellsite where the production operations are conducted and completed. Because
the ruling moves the valuation point, it cannot be reconciled with the statute as a
whole. The Tax Commission ignored the plain meaning of Section 59-5-103(1)
and interpreted the statute in a piecemeal fashion, which failed to harmonize all of
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the statutory provisions as a comprehensive whole, as required under wellestablished rules of statutory interpretation. Davis County Solid Waste Mgmt. v.
City of Bountiful 2002 UT 60, ^ 10, 52 P.3d 1174; State v. Bluff, 2002 UT 66,
1f 34, 52 P.3d 1210; Davis County \r. Zions First Nafl Bank, 2002 UT App 191,
TI17, 51P.3d 718.
The Tax Commission ruled) that "production is completed" at the point of
sale even if the point of sale is aw^y from the well from which the oil or gas is
produced. The Tax Commission held:
For purposes Iof the unique statutory definition of "value
at the well" which pertains not to "at the well" but instead the
point "production is completed," and consistent with the
longstanding practice of the Respondent, "production is
completed" at the point of sale. Therefore, "value at the well"
for the purposes of Utah Code Ann. 59-5-102(1 )(a) is the point
of sale.
Final Decision at 13. (R. at 291.)l The Tax Commission substituted the phrase
"point where production is completed" for the term "well," which is only
warranted so long as the term "well" retains its normal meaning. It is not justified
if the point of sale is away from the well. The Tax Commission ruled, in effect,
that "production" may be completed away from the well. But, under the severance
tax, production of oil or gas never occurs away from the well or wellsite where the
production is severed from the ground.
The Tax Commission reached its faulty conclusion because it incorrectly
found that the Legislature defined the phrase "at the well" to mean "something
other than simply the well or wefllsite." Final Decision at 11. (R. at 289.) In fact,
2
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the Legislature did not define the phrase "at the well"—it defined the complete
phrase "value at the well." When the independent prepositional phrase "at the
well" is used in the severance tax statute it means at the well, at the extractive or
productive means where oil and gas is produced, using the term "well" as
specifically defined in the statute at Section 59-5-101(20). That the Legislature
intended "at the well" to have its literal meaning is important because the phrase
limits the applicability of the defined term "value at the well" for purposes of
computing the severance tax under Section 59-5-102(l)(a)—a limitation ignored
by the Tax Commission's plurality ruling.
B.

For Purposes of Calculating the Severance Tax, the
Meaning of "Value at the Well" is Based on the
Value of the Oil or Gas in Its Natural State as It is
Severed from the Ground at the Well.

Section 59-5-103(1) prescribes how "value at the well" is to be used for
purposes of computing the severance tax. That statute provides:
(1) For purposes of computing the severance tax, the value of oil or
gas at the well is the value established under an arm's-length
contract for the purchase of production at the well, or in the absence
of such a contract, by the value established in accordance with the
first applicable of the following methods:
(a) the value at the well established under a non-arm's length
contract for the purchase of production at the well, provided
that the value is equivalent to the value received under
comparable arm's-length contracts for purchases or sales of
like-quality oil or gas in the same field;
(b) the value at the well determined by consideration of
information relevant in valuing like-quality oil or gas at the
well in the same field or nearby fields or areas such as posted
prices, prices received in arm's-length spot sales, or other
reliable public sources of price or market information;
3
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(c) the value Established using the net-back method as
defined in Secltion 59-5-101.
Utah Code Ann. § 59-5-103(1) (emphasis added). As is apparent from the
underlined phrases, the plain language of this statute limits "value al the well" to
the value of the oil or gas established by transactions for the purchase of such oil
or gas at the well. The valuation reference point is the well. Therefore, contrary
to the Tax Commission's ruling, the "value at the well" is not established by
transactions away from the well. Moreover, in addition to establishing the
location of the valuation point, the statute also establishes the nature and quality of
the purchased production relevant for the purposes of the severance tax statute, the
oil or gas is valued according to its condition as it is produced from the well,
before value is added by downstream post-production and marketing operations.
Section 59-5-103(1) establishes four alternative sequential "benchmarks" to
be used in calculating the severance tax. Each benchmark limits the meaning of
"value at the well." For example under the first benchmark, the value of oil or
gas at the well is the value of the production established under an arm's-length
contract for the purchase of such production at the well. The statute does not
provide that the value is to be based on the purchase of production "at the point
production is completed"—as implied by the Tax Commission's ruling—if that
point of sale is away from the will or wellsite. The Legislature expressly
described the well as the critical point at which the purchase of production is to be
considered.
4
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The next two benchmarks also provide that "value at the well" is to be
established based on the value under non-arm's-length purchases of production, or
the value of like-quality production, at the well. Utah Code Ann.
§§ 59-5-103(l)(a), -103(l)(b). The fourth benchmark provides "that value [is to
be] established using the net-back method defined in Section 59-5-101." Utah
Code Ann. § 59-5-103(l)(c). The "net-back method" is defined as "a method for
calculating the fair market value of oil or gas at the well." Utah Code Ann.
§ Section 59-5-101(7) (emphasis added). Importantly, the net-back method
specifically provides that post-production costs may be deducted from the
proceeds received for the purchase of production at a remote location. Thus, the
Legislature expressly provided that market value at the well does not include the
additional value of the oil or gas attributable to downstream post-production or
marketing operations.
The Tax Commission's ruling directly contradicts and cannot be reconciled
with Section 59-5-103(1), especially the net-back method. The Tax Commission's
ruling effectively renders the net-back method meaningless. The net-back method
provides that post-production costs may be deducted from the proceeds of the
purchases of production away from the well. The Tax Commission's ruling does
not allow for such deductions, and therefore, does not harmonize the clear
legislative intent and purpose under the statute.
Furthermore, the Tax Commission's interpretation that "production is
completed" at the point of sale ignores the express language of
5
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Section 59-5-103(1) that requires ihat the value of the oil or gas for purposes of
calculating the severance tax must be based on a purchase of the production in its
natural state at the well. The statutory language is plain and simple and leads to
only one reasonable interpretation under Section 59-5-103(1), the point at which
production is completed must be associated with the well from which oil and gas
is produced. Production cannot be completed away from the well or wellsite. The
severance tax is not to be imposed on the increased value of the oil or gas created
by post-production or "manufacturing" operations that have nothing to do with the
intrinsic value of the oil or gas or with bringing the oil or gas from the
underground reservoir to the surface. See Belnorth Petroleum Corp. v. State Tax
Comm'n, 845 P.2d 266, 269-70 ( Utah Ct. App. 1993) (tax should not be assessed
against consideration received in exchange for "non-gas" elements of a sales
contract).
C.

The Term * Weir Is to Be Given Its Plain and Literal
Meaning in the Phrase "At the Well."

The Tax Commission's ruling implies that "well" can mean a point
downstream where oil or gas can "be taken." See Final Decision at 14, DePaulis,
Comm'r, concurring. (R. at 292 ) However, there is no manifestation in the
severance tax statute that by defining "value at the well" as "the value of oil or gas
at the point production is completed" the Legislature intended to affect the
meaning of "well" or "wells." Section 59-5-101(20) defines "well or wells" as
"any extractive means from which oil or gas is produced or extracted, located

T"»0\0/^/|^CK*,l

within an oil and gas field, and operated by one person." Utah Code Ann.
§ 59-5-101(20). Thus, wells are "means" located above an underground geologic
structure associated with extracting or producing oil or gas. (For general
illustrative purposes, a diagram of a typical oil well is included in the Addendum.
A typical gas well is similar, however, the surface pump jack is not required.)
"Extracting" means to withdraw by physical processes. Webster's
Collegiate Dictionary 412 (10th ed. 1994). "Extractive" means "tending toward or
resulting in withdrawal of natural resources by extraction with no provision for
replenishment." Id. "Producing," as used in the statue, has the same sense as
"extracting" and "extractive" and means "to give rise to" as in "yield," which
means "to bring forth as a natural product." Id. at 930 and 1372, respectively.
Accordingly, as defined in the severance tax statute, the terms "well" or "wells"
are used in their normal sense, as the conduit or means used to withdraw oil or gas
from its natural environment in an underground reservoir and to bring the oil or
gas to the surface. When the phrase "at the well" is used in the statute, it means at
the point oil and gas is brought forth or withdrawn from the ground—the point of
severance of the oil or gas from the earth. This clearly was the Legislature's
intent, and is in keeping with the use of the phrase "at the well" in the oil and gas
industry.
The legislative intent regarding the plain meaning of "well" or "wells" can
be easily demonstrated. First, under the definition, any extractive means
(operated by one person) located in an oil and gas field from which oil or gas is
7
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produced or extracted is a "producing well." Under the statute, there are only two
types of producing wells—"wildcat wells" and "development wells." "Wildcat
wells" are defined as "an oil and gms producing well which is drilled and
completed in a pool . . . in which a well has not been previously completed as a
well capable of producing in commercial quantities." Utah Code Ann.
§ 59-5-101(21). "Development wblls" are defined as "any oil and gas producing
well other than a wildcat well." Utah Code Ann. § 59-5-101(2). Therefore, if an
extractive means is not a wildcat well, it has to be a development well.
Revealingly, neither definition expressly includes downstream post-production
facilities or operations as "produc ing wells.'
Next, by considering the severance tax exemptions provided under the
statute, the legislative intent that "well" or "wells" should have their plain and
ordinary meaning becomes evident. As an incentive to "start" development wells,
the Legislature created a tax exemption for the first six months of production for
development wells started after January 1, 1990. Utah Code Ann.
§ 59-5-102(2)(e). The exemption is to be given only to wells drilled into and
completed in a producing structure. The Legislature could not have intended to
grant a tax exemption for the first six months of production from "extractive
means," where oil or gas may "be taken" as suggested in the Tax Commission's
Final Decision, or downstream post-production facilities—such as tank batteries or
gas processing plants—because puch an exemption would not create an incentive

8
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to drill additional wells and produce additional oil or gas from underground pools,
thereby ultimately generating more tax revenues.
In defining "value at the well/' the Legislature did not intend to mangle the
plain meaning of the term "well" to include post-production facilities or
installations such as treatment facilities, gathering systems, compressors, or the
tailpipe of gas processing plants. Throughout the statute the terms "well" or
"wells" are used only in connection with an "extractive means" associated with
underground structures or underground operations. Nowhere are the terms used in
a manner that even suggests a legislative intent that "well" or "wells" could mean
an "extractive means" where oil or gas could be "taken" located downstream from
the well or wellsite. Thus, the phrase "at the well" means at the well, where the
extractive equipment is installed in the ground.
II.

PRODUCTION IS COMPLETED AT THE WELL WHEN
THE OIL AND GAS IS SEVERED FROM THE EARTH
AND RECOVERED.

The term "production," as used in the severance tax statute, is the process
of bringing oil or gas from the underground reservoir beneath an oil or gas field to
the surface where it is produced from a well. "Production" is completed when the
oil or gas is severed from the earth and recovered at the well. This interpretation
of "production," including how it is used in Section 59-5-101(19) to define "value
at the well," harmonizes all of the provisions of the severance tax statute in
accordance with the legislative intent and purpose. It also is consistent with the
nature of the tax imposed under Section 59-5-102(l)(a), which is a "severance"
9
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tax, a tax on mineral production palid by the owner at the time the resource is
produced or severed from the ground. See Black's Law Dictionary 1374-75 (6th
ed. 1990); see e.g., Belnorth Petrol eum Corp. v. State Tax Comm'n, 845 P.2d 266,
267 (Utah Ct. App. 1993).
Under the definition of "val ue at the well" and Section 59-5-103(1),
production must be completed before the oil and gas can be valued at the well.
The plain meaning of "production is the act or process of producing. Webster's
Collegiate Dictionary 930 (10th ed. 1994). Because production must be
completed before the oil or gas can be valued at the well, the "process of
producing" relevant to the statute |is the process of bringing the oil or gas from the
underground reservoir or pool to tlhe surface through the well. Therefore, for
purposes of calculating the severance tax, "production" is completed when, in
both time and place, the oil and gks is produced—severed—from the earth, at the
well. This plain, simple meaning of "production" is consistent with how the term
is used throughout the statute.1 The use of "production" as the act or process of
bringing oil and gas out of the ground also is consistent with how the term
"produce" (or its other tenses or forms, e.g., "produced," "producing," etc.) is used
throughout the statute. That term always refers to activities involved in
withdrawing oil or gas from its nlatural environment in an underground reservoir

1

See, e.g., Utah Code Ann. § 59-5-104(1) ("engaged in the production of oil or
gas from any well or wells") and § 59-5-116(1 )(a) ("oil, gas, or other hydrocarbon
substances produced from a welj. . .for which production began . . .").
10
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and bringing it to the surface. Throughout the statute "production" and "produce"
refer only to operations or activities conducted to bring oil or gas from
underground to the surface of the earth. Nowhere in the statute are the terms used
to refer to post-production or marketing operations downstream from the well.
The Tax Commission's ruling is not supported by the plain statutory language.
CONCLUSION
The Tax Commission's ruling imposes a tax on the value added to
production arising from post-production and marketing operations. The
Legislature did not enact such a value-added severance tax. The Tax Commission
erred because it interpreted Section 59-5-101(19) in isolation from the rest of the
severance tax statute. Interpreting "production" to mean a process that can be
completed away from the well or wellsite, as the Tax Commission concluded, does
not harmonize the statute as a whole, ignores express statutory provisions, and
violates well-established rules of statutory interpretation. The Tax Commission's
ruling cannot be reconciled with all of the other provisions of the statute.
However, ruling that production is completed when the process of producing is
completed—when the oil or gas is brought from underground and severed from

2

For example, "crude oil" is produced and recovered at the wellhead. Utah Code
Ann. § 59-5-101(8)(a). Likewise, natural gas is produced and recovered at the
wellhead. Utah Code Ann. § 59-5-101(5)(a). Oil and gas is "produced" from
wells. Utah Code Ann. § 59-5-101(20). "Workover" operations are downhole
operations conducted to sustain, restore, or increase the producibility of a well in a
geologic interval. Utah Code Ann. § 59-5-101(23)(a). "Wildcat wells" are wells
drilled into and completed in a pool not previously penetrated by a well capable of
producing in commercial quantities. Utah Code Ann. § 59-5-101(21).
11
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the earth—harmonizes the entire statute and is consistent with the legislative intent
and purpose. The Tax Commission's ruling should be reversed and an order
entered that production is completed when oil or gas is severed from the earth.
DATED this j 2 ^ day of Mlarch, 2003.
VAN COTT, BAGLEY, CORNWALL & MCCARTHY
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OIL AND GAS SEVERANCE TAX
59-5-101. Definitions.
As used in this part:
(1) "Board" means the Board of Oil, Gas and Mining created in Section
40-6-4.
(2) "Development well" means any oil and gas producing well other than
a wildcat well.
(3) "Division" means the Division of Oil, Gas and Mining established
under Title 40, Chapter 6.
i

(4) "Enhanced recovery project" means:
(a) the injection of liquids or hydrocarbon or nonhydrocarbon gases
directly into a reservoir for the purpose of augmenting reservoir
energy, modifying the properties of the fluids or gases in a reservoir, or
changing the reservoir conditions to increase the recoverable oil, gas,
or oil and gas through the joint use of two or more well bores; and
(b) a project initially approved by the board as a new or expanded
enhanced recovery project on or after January 1, 1996.
(5) "Gas" means natural gas or natural gas liquids or any mixture
thereof, but does not include solid hydrocarbons.
(a) "Natural gas" means those hydrocarbons, other than oil and
other than natural gas liquids separated from natural gas, that occur
naturally in the gaseous phase in the reservoir and are produced and
recovered at the wellhead in gaseous form.
(b) "Natural gas liquids" means those hydrocarbons initially in
reservoir natural gas, regardless of gravity, that are separated in gas
processing plants from the natural gas as liquids at the surface
through the process of condensation, absorption, adsorption, or other
methods.
(6) "Incremental production" means that part of production, certified by
the Division of Oil, Gas and Mining, which is achieved from an enhanced
recovery project that would not have economically occurred under the
reservoir conditions existing before the project and that has been approved
by the division as incremental production.
T (7) "Net-back method" means a method for calculating the fair market
j value of oil or gas at the well. Under this method, costs of transportation,
i not to exceed 50% of the value of the oil or gas, and processing shall be
^deducted from the proceeds received for the oil or gas and any extracted or
processed products, or from the value of the oil or gas or any extracted or
!
processed products at the first point at which the fair-market value for
those products is determined by a sale pursuant to an arm's-length
? contract or comparison to other sales of those products. Processing and
transportation costs shall be deducted only from the value of the processed
for transported product.
K (8) "Oil" means crude oil or condensate or any mixture thereof, but does
ftiot include solid hydrocarbons.
(a) "Crude oil" means those hydrocarbons, regardless of gravity,
that occur naturally in the liquid phase in the reservoir and are
produced and recovered at the wellhead in liquid form.
(b) "Condensate" means those hydrocarbons, regardless of gravity,
that occur naturally in the gaseous phase in the reservoir that are
separated from the natural gas as liquids through the process of
condensation either in the reservoir, in the wellbore, or at the surface
in field separators.
(9) "Oil or gas field" means a geographical area overlying oil or gas
structures. The boundaries of oil or gas fields shall conform with the
boundaries as fixed by the Board and Division of Oil, Gas and Mining
flnder Title 40, Chapter 6.
fr(10) "Owner" means any person having a working interest, royalty
jhiterest, payment out of production, or any other interest in the oil or gas
produced or extracted from an oil or gas well in the state, or in the
fflroceeds of this production.

(11) "Processing costjs" means the reasonable actual costs of processing
gas. Processing costs determined by an arm's-length contract are the
actual costs. Where processing costs are not determined by an arm'slength contract, including those situations where the producer performs
the processing for himself, the actual costs of processing shall be those
reasonable costs associated with the actual operating and maintenance
expenses, overhead directly attributable and allocable to the operation
and maintenance, and either depreciation and a return on undepreciated
capital investment, or a cost equal to a return on the investment in the
processing facilities as determined by the tax commission. The tax
comriiission shall adopt, rules to implement this definition, and may adopt
federal regulations where applicable.
(12) "Producer" means any working interest owner in any lands in any
oil or gas field from which gas or oil is produced.
(13) "Recompletion" means any downhole operation that is:
(a) conducted to reestablish the producibility or serviceability of a
well in any geologic interval; and
(b) approved by the division as a recompletion.
(14) "Royalty interest owner" means the owner of an interest in oil or
gas, or in the proceeds of production from the oil or gas who does not have
the obligation to share in the expenses of developing and operating the
property.
(15) "Solid hydrocarbons" means coal, gilsonite, ozocerite, elaterite, oil
shale, tar sands, and all other hydrocarbon substances that occur naturally in solid form.
(16) "Stripper well" means:
(a) an oil well whose average daily production for the days the well
has produced has been 20 barrels or less of crude oil a day during any
consecutive 12-month period; or
(b) a gas well whose average daily production for the days the well
has produced has been 60 MCF or less of natural gas a clay during any
consecutive 90:day period.
(17) "Transportation costs" means the reasonable actual costs of transporting oil or gas products from the well to the point of sale except th£
transportation allowance deduction may not exceed 50% of the value of th^
oil or gas. Transportation costs determined by an arm's-length contract axG
the actual costs. Where transportation costs are not determined by ai£
arm's-length contract^ including those situations where the producer
performs the transportation service for himself, the actual costs of
transportation shall be those reasonable costs associated with the actual
operating and maintenance expenses, overhead costs directly attributable
and allocable to the operation and maintenance, and either depreciation
and a return on undepreciated capital investment, or a cost equal to #
return on the investment in the transportation system as determined b$
the commission. The iax commission shall adopt rules to implement thi$
definition, and may adopt federal regulations where applicable.
(18) "Tribe" meand the Ute Indian Tribe of the Uintah and Ouray
Reservation.
(19) "Value at the well" means the value of oil or gas at the point;
production is completed.

~± w^xio njtrcuifc any extractive means from which oil or gas is
produced or extracted, located within an oil or gas field, and operated by
one person.
(21) "Wildcat well" means an oil and gas producing well which is drilled
and completed in a pool, as defined under Section 40-6-2, in which a well
has not been previously completed as a well capable of producing in
commercial quantities.
; (22) "Working interest owner" means the owner of an interest in oil or
gas burdened with a share of the expenses of developing and operating the
property.
(23) (a) "Workover" means any downhole operation that is:
(i) conducted to sustain, restore, or increase the producibility
or serviceability of a well in the geologic intervals in which the
well is currently completed; and (ii) approved by the division as a workover.
(b) "Workover" does not include operations that are conducted
primarily as routine maintenance or to replace worn or damaged
equipment.

59-5-102. Severance tax — Rate — Computation—Annual
exemption — Study by Tax Review Commission.
(1) (a) Each person owning an interest, working interest, royalty interest,
payments out of production, or any other interest, in oil or gas produced
from a well in the state, or in the proceeds of the production, shall pay to
the state a severance tax equal to 4% of the value, at the well, of the oil or
gas produced, saved, and sold or transported from the field where the
substance was produced.
(b) Beginning January 1, 1992, the severance tax rate for oil is as
follows:
(i) 3% of the value up to and including the first $13 per barrel for
oil; and
(ii) 5% of the value from $13.01 and above per barrel for oil.
(c) Beginning January 1,1992, the severance tax rate for natural gas is
as follows:
(i) 3% of the value up to and including the first $1.50 per MCF for
gas; and
(ii) 5% of the value from $1.51 and above per MCF for gas.
(d) Beginning January 1, 1992, the severance tax rate for natural gas
liquids is 4% of the taxable value for natural gas liquids.
(e) If the oil or gas is shipped outside the state, this constitutes a sale,
and the oil or gas is subject to the severance tax.
(f) If the oil or gas is stockpiled, the tax is not applicable until it is sold,
transported, or delivered. However, oil or gas that is stockpiled for more
than two years is subject to the severance tax.
(2) No tax is imposed upon:
(a) the first $50,000 annually in gross value of each well or wells as
defined in this part, to be prorated among the owners in proportion to their
respective interests in the production or in the proceeds of the production;
(b) stripper wells, unless the exemption prevents the severance tax
from being treated as a deduction for federal tax purposes;
(c) the first six months of production for wells started after January 1,
1984, but before January 1, 1990;
(d) the first 12 months of production for wildcat wells started after
January 1, 1990; or
(e) the first six months of production for development wells started after
January 1, 1990.

(3) (a) Through December 31, 2004, a working interest owner who pays lor
all or part of the expenses of a recompletion or workover is entitled to a tax
credit equal to 20% of the amount paid.
(b) The tax credit for each recompletion or workover may not exceed
$30,000 per well during each calendar year. The tax credit shall apply to
the taxable year in which the recompletion or workover is completed and
shall be claimed quarterly beginning on the third quarter after
recompletion or workover is completed under rules made b}r the commission.
(4) A 50% reduction in rthe tax rate is imposed upon the incremental
production achieved from an enhanced recovery project.
(5) These taxes are in addition to all other taxes provided by law and are
delinquent, unless otherwise deferred, on June 1 next succeeding the calendar
year when the oil or gas is produced, saved, and sold or transported from the
premises.
(6) With respect to the tax imposed by this chapter on each- owner of oil or
gas or in the proceeds of the production of those substances produced in the
state, each owner is liable ibr the tax in proportion to the owner's interest in
the production or in the proceeds of the production.
(7) The tax shall be reported and paid by each producer who takes oil or gas
in kind pursuant to agreement on behalf of the producer and on behalf of each
owner entitled to participate in the oil or gas sold by the producer or
transported by the producer from the field where the oil or gas is produced.
(8) Each producer shall! deduct the tax from the amounts due to other
owners for the production or the proceeds of the production.
(9) (a) The Tax Review Commission shall review the tax provided for in this
part on or before the October 2002 interim meeting.
(b) The Tax Review Commission shall address in its review the following statutory provisions:
(i) the severance tax rate structure provided for in this section;
(ii) the exemptions provided for in Subsection (2);
(iii) the credit provided for in Subsection (3), including:
(A) the cost of the credit;
(B) the purpose and effectiveness of the credit; and
(C) whether the credit benefits the state;
(iv) the tax rate reduction provided for in Subsection (4);
(v) other statutory provisions or issues as determined by the Tax
Review Commission; and
(vi) whether the statutory provisions the Tax Review Commission
reviews under this Subsection (9) should be:
(A) continued;
(B) modified; or
(C) repealed.
(c) The Tax Review Commission shall report its findings and recommendations regarding the tax provided for in this part to the Revenue and
Taxation Interim Coijnmittee on or before the November 2002 interim
meeting.

59-5-103. Valuation of oil or gas — Alternatives — Exceptions — Controversies on value to be determined
by commission.
(1) For purposes of computing the severance tax, the value of oil or gas at
the well is the value established under an arm's-length contract for the
purchase of production at the well, or in the absence of such a contract, by the
value established in accordance with the first applicable of the following
methods:
(a) the value at the well established under a non-arm's-length contract
for the purchase of production at the well, provided that the value is
equivalent to the value received under comparable arm's-length contracts
for purchases or sales of like-quality oil or gas in the same field;
(b) the value at the well determined by consideration of information
relevant in valuing like-quality oil or gas at the well in the same field or
nearby fields or areas such as: posted prices, prices received in arm'slength spot sales, or other reliable public sources of price or market
information;
(c) the value established using the net-back method as defined in
Section 59-5-101.
(2) Oil or gas used in drilling operations in the same oil or gas field and in
producing operations in this field or for repressuring or recycling purposes may
not be included with the other products in arriving at the gross value for tax
purposes.
(3) Any contract between a parent and a subsidiary company, or between
companies wholly or partially owned by a common parent, or between
companies otherwise affiliated that specifies the value of oil or gas is not
arm's-length unless the value of oil or gas specified is comparable to its fair
market value as defined under Section 59-2-102. If there is a controversy, the
commission shall determine the value of the oil or gas.

59-5-104. Statements filed — Contents — Falsification as
perjury.
(1) Every producer engaged in the production of oil or gas from any well or
wells in the state shall file with the commission, on or before June 1 of each
year, on forms furnished by the commission, a statement containing the
following information relating to the oil or gas produced, saved, and sold or
transported from the oil or gas field where produced during the preceding
calendar year:
(a) the name, description, and location of every well or wells and every
field in which the well or wells are located;
(b) the number of barrels of oil, the cubic feet of gas, and quantity of
other hydrocarbon substances produced, including the percentage of
production from lands held in trust by the United States for any federally
recognized Indian tribe or its members;
(c) the value of this production at the well; and
(d) any other reasonable and necessary information required by the
commission.
(2) The statements or reports required to be filed with the commission shall
be signed and sworn to by the producer or a designee.
(3) Any willful false swearing as to the purported material facts set out in
this report constitutes the crime of perjury and shall be punished as such
under Title 76, Utah Criminal Code.

59-5-105. Failure to fale statement — Ascertaining correct
tax due.
If any person required to file the statement or report with the commission
refuses or neglects to make or deliver to the commission the statement under
Section 59-5-104, the commission shall determine the amount of the severance
tax from the best information or knowledge it can obtain. The commission, for
the purpose of ascertaining (the correctness of any return or for the purpose of
ascertaining the amount off iseverance tax when a return has not been filed,
may:
(1) examine or causi to be examined by any agent or representative
designated by it for that purpose any books, papers, records, or memoranda bearing upon the matter required to be included in the return;
(2) require the attendance of any officer or employee of any corporation
or person required by this chapter to make a return or the attendance of
any other person having knowledge of any pertinent fact; and
(3) take testimony atid require any other necessary information.

59-5-106. Interest dnd penalty — Overpayments.
(1) In case of any failure to make or file a return required by this chapter,
the penalty provided in Section 59-1-401 and interest at the rate and in the
manner prescribed in Section 59-1-402 shall be charged and added to the tax.
The amount so added to any tax, whether as a penalty, interest, or both, shall
be collected at the same time and in the same manner and as a part of the tax.
(2) An overpayment of a tax imposed by this chapter shall accrue interest at
the rate and in the manrjer prescribed in Section 59-1-402.

59-5-107. Date t a i due — Extensions — Installment payments — Penalty on delinquencies — Audit.
(1) The tax imposed by this chapter is due and payable on or before June 1
of the year next succeeding the calendar year when the oil or gas is produced,
saved, and sold or transported from the field where produced.
(2) The commission may, for good cause shown upon a writteu application by
the taxpayer, extend the time of payment of the whole or any part of the tax for
a period not to exceed six months. If an extension is granted, interest at the
rate and in the manner prescribed in Section 59-1-402 shall be charged and
added to the amount of the deferred payment of the tax.
(3) Every taxpayer subject to this chapter whose total tax obligation for the
preceding calendar year was $3,000 or more shall pay the taxes assessed under
this chapter in quarterly installments. Each installment shall be based on the
estimated gross value received by the taxpayer during the quarter preceding
the date on which the installment is due.

(4) The quarterly installments are due as follows:
(a) for January 1 through March 31, on or before June 1;
(b) for April 1 through June 30, on or before September 1;
(c) for July 1 through September 30, on or before December 1; and
(d) for October 1 through December 31, on or before March 1 of the next
year.
(5) (a) If the tax is not paid when due or is underpaid, the taxpayer is
subject to the penalty provided under Section 59-1-401, unless otherwise
provided in Subsection (6).
(b) An underpayment exists if less than 80% of the tax due for a quarter
is paid.
(6) The penalty for failure to pay the tax due or underpayment of tax may
not be assessed if the taxpayer's quarterly tax installment payment equals
25% of the tax reported and paid by the taxpayer for the preceding taxable
year.
(7) There shall be no interest added to any estimated tax payments subject
to a penalty under this section.
(8) The commission may conduct audits to determine whether any tax is
owed under this section.

59-5-108. Tax as lien on property or oil and gas production interests.
(1) The severance tax imposed by this chapter, together with penalties and
interest, is and shall remain a lien upon the owner's interest in the oil or gas
well or rights in the well from which the oil or gas is extracted, until the tax is
paid.
(2) In the case of an owner who has no interest in the oil or gas well, but only
in the proceeds of production from it, the lien is upon the oil or gas production
rights or royalty interests in the well.

59-5-109. Adjudicative proceedings
amount of tax.

for correction

of

If any person feels aggrieved because of the amount of the severance tax
determined by the commission, the person may file a request for agency action
with the commission within 30 days after notice is mailed to the person,
requesting an adjudicative proceeding and the correction of the assessed tax.

59-5-110. Decisions of commission.
Every decision of the commission shall be in writing and notice of the
decision shall be mailed to the taxpayer within ten days. All decisions become
final upon the expiration of 30 days after notice has been mailed to the
taxpayer, unless proceedings are taken within such time for a review in
accordance with Title 63, Chapter 46b, the Administrative Procedures Act, in
which case it becomes final as specified in the Administrative Procedures Act.

59-5-111.

Condition precedent to judicial review,

(1) Before seeking judicial review, the taxpayer shall deposit with the
commission the full amount of taxes, interest, and other charges audited and
stated in the decision of the commission.
(2) (a) If the party appealing executes an undertaking meeting the requirements of Subsection (2)(b), the party is not required to pay the taxes,
interest, and other charges as a condition precedent to obtaining judicial
review.
(b) The taxpayer shall file an undertaking with the commission in the
amount and with the surety approved by the commission.
(c) The undertaking shall provide that, if the appeal is dismissed or the
decision of the commission is affirmed, the party appealing will pay all
costs and charges that may accrue against the party in the prosecution of
the case.
(d) At the option of the party appealing, the undertaking may be in a
sum sufficient to coyer the taxes, interest, and other charges, audited or
stated in the decision, plus the costs or charges that may accrue against
the party appealing in the prosecution of the case.

59-5-112.

Failure to pay tax — Warrant.

If the tax or any part of it imposed by this chapter is not paid when due, the
commission may issue a warrant, in duplicate under its official seal, directed to
the sheriff of any county of the state, commanding the sheriff to levy upon and
sell the real and personal property of the taxpayer found within the county for
the payment of the amount due, with the added penalties, interest, and the
cost of executing the warrant, and to return the warrant to the commission and
pay to it the money collected within a specified time, but not more than 60 days
from the date of the walrrant.

59-5-113.

Collection by warrant — Effect of warrant.

(1) Immediately upon receipt of the warrant in duplicate, the sheriff shall
file the duplicate with the clerk of the district court in that county. The clerk
shall enter in the judgment docket, in the column for judgment debtors, (a) the
name of the delinquent taxpayer mentioned in the warrant, and (b) in
appropriate columns, the amount of the tax or portion of it and penalties for
which the warrant is issued and the date when the dupLicate is filed. The
amount of the warrant so docketed has the force and effect of an execution
against all personal property of the delinquent taxpayer, and also is a lien upon
the real property of the taxpayer against whom it is issued in the same manner
as a judgment duly rendered by any district court and docketed in the office of
the clerk.
(2) The sheriff shall proceed in the same manner as is prescribed by
law in respect to executions issued against property upon judgments of a
court of record, and is (entitled to the same fees for services in executing the
warrant.

59-5-114. Limitation of actions.
(1) (a) Except as provided in Subsections (l)(c) through (f), the commission
shall assess the amount of taxes imposed under this part, and any
penalties and interest, within six years after a taxpayer files a return.
(b) Except as provided in Subsections (l)(c) through (f), if the commission does not make an assessment under Subsection (l)(a) within six
years, the commission may not commence a proceeding for the collection of
the taxes after the expiration of the six-year period.
(c)" Notwithstanding Subsections (l)(a) and (b), the commission may
make an assessment or commence a proceeding to collect a tax at any time
if a deficiency is due to:
(i) fraud; or
(ii) failure to file a return.
(d) Notwithstanding Subsections (l)(a) and (b), beginning on July 1,
1998, the commission may extend the period to make an assessment or to
commence a proceeding to collect the tax under this part if:
(i) the six-year period under this Subsection (1) has not expired;
and
(ii) the commission and the taxpayer sign a written agreement:
(A) authorizing the extension; and
(B) providing for the length of the extension.
(e) If the commission delays an audit at the request of a taxpayer, the
commission may make an assessment as provided in Subsection (l)(f)
if:
(i) the taxpayer subsequently refuses to agree to an extension
request by the commission; and
(ii) the six-year period under this Subsection (1) expires before the
commission completes the audit.
(f) An assessment under Subsection (l)(e) shall be:
(i) for the time period for which the commission could not make an
assessment because of the expiration of the six-year period; and
(ii) in an amount equal to the difference between:
(A) the commission's estimate of the amount of taxes the
taxpayer would have been assessed for the time period described
in Subsection (l)(f)(i); and
(B) the amount of taxes the taxpayer actually paid for the time
period described in Subsection (l)(f)(i).
(2) (a) Except as provided in Subsection (2)(b), the commission may not
make a credit or refund unless the taxpayer files a claim with the
commission within six years of the date of overpayment.
(b) Notwithstanding Subsection (2)(a), beginning on July 1, 1998, the
commission shall extend the period for a taxpayer to file a claim under
Subsection (2)(a) if:
(i) the six-year period under Subsection (2)(a) has not expired;
and
(ii) the commission and the taxpayer sign a written agreement:
(A) authorizing the extension; and
(B) providing for the length of the extension.

59-5-115. Disposition of taxes collected — Credit to General Fund.
All taxes imposed and collected under Section 59-5-102 shall be paid to the
commission, and promptly remitted to the state treasurer, and except those
taxes otherwise allocated under Section 59-5-116 or 59-5-119, credited to the
General Fund.

59-5-116. Disposition of certain taxes collected on Ute
Indian land.
(1) Except as provided in Subsection (2), there shall be deposited into the
Uintah Basin RevitaMation Fund established in Section 9-10-102:
(a) for taxes imposed under this part beginning on July 1, 1996, 33% of
the taxes collected on oil, gas, or other hydrocarbon substances produced
from a well:
(i) for which production began on or before June 30, 1995; and
(ii) attributable to interests:
(A) held in trust by the United States for the Tribe and its
members; <?r
(B) for taxes imposed under this part beginning on July 1,
1996, and ending on December 31, 2004, on lands identified in
Pub. L. No. 440, 62 Stat. 72 (1948);
(b) for taxes imposed under this part beginning on July 1, 1996, 80% of
taxes collected on oil, gas, or other hydrocarbon substances produced from
a well:
(i) for which production began on or after July 1, 1995; and
(ii) attributable to interests:
(A) held in trust by the United States for the Tribe and its
members; or
(B) for taxes imposed under this part beginning on July 1,
1996, and ending on December 31, 2004, on lands identified in
Pub. L. No. 440, 62 Stat. 72 (1948); and
(c) for taxes imjjosed under this part beginning on January 1, 2001, and
ending on December 31, 2006, 80% of taxes collected on oil, gas, or other
hydrocarbon substances produced from a well:
(i) for which production began on or after January 1, 2001; and
(ii) attributable to interests on lands conveyed to the tribe under
the Ute-Moab Land Restoration Act, Pub. L. No. 106-398, Sec. 3303.
(2) (a) The maximum amount deposited in the Uintah Basin Revitalization
Fund may not exceed $2,000,000 in any state fiscal year.
(b) Any amounis in excess of the maximum described in Subsection
(2)(a) shall be deposited into the General Fund.

59-5-119, Disposition of certain taxes collected o n Navajo
Nation Land located in Utah.
(1) Except as provided in Subsection (2), there shall be deposited into the
Navajo Revitalization Fund established in Section 9-11-104 for taxes imposed
under this part beginning on July 1, 1997
(a) 33% of the taxes collected on oil, gas, or other hydrocarbon substances produced from a well:
(i) for which production began on or before June 30, 1996; and
(ii) attributable to interests in Utah held in trust by the United
Navajo Nation and its members; and
(b) 80% of the I taxes collected on oil, gas, or other hydrocarbon substances produced from a well:
(i) for which production began on or after July 1, 1996; and
(ii) attributable to interests in Utah held in trust by the United
States for the Navajo Nation and its members.
(2) (a) The maximum amount deposited in the Navajo Revitalization Fund
may not exceed $2,000,000 in any state fiscal year.
(b) Any amounts in excess of the maximum described in Subsection
(2)(a) shall be deposited into the General Fund.
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